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Hoondamal secured a good shop in nearby Grey Street and started his
business there. Some months later, on being required to vacate the premises,
he rented from an Indian landlord a better and larger shop in West Street
which had been recently vacated by an Indian merchant, and began to
trade there. Simultaneously, he applied to the Licensing Officer to have
his new address entered on his licence. Not only did that Officer reject
his application, but he also charged Hoondamal with trading without a
licence. Legal proceedings were instituted against him in a Magistrate's
Court, and Sheth Hoondamal was fined. The latter thereupon appealed
against the Magistrate's judgment. Before this appeal could be heard,
the Town Council dragged Sheth Hoondamal to the Magistrate's Court
twice or thrice, and each time the Magistrate fined him, and on one
occasion the Magistrate, Mr. Stuart, even exceeded his authority and
passed an illegal order, asking Sheth Hoondamal to close down his shop.
The latter, of course, disregarded the order as it was illegal; and through
his attorney, Mr. Wyllie, sent a strongly worded note to the Magistrate
and the police, saying that, if the order was implemented, the executing
officials would be held responsible for the consequences. The Magistrate
was greatly enraged at this, but he was helpless, the order not being
lawful. The appeal was heard by the Circuit Court when It sat in
Durban, and Sheth Hoondamal was found not guilty. Thereafter, the
police brought another charge against him, and the Magistrate found
him guilty.
The appeal against that judgment was heard by the Supreme Court
this month, and to the misfortune of the Indian traders, the judges gave
their decision against Sheth Hoondamal. Sheth Hoondamal had applied
last month for a licence for the current year, which the Licensing Officer
rejected. An appeal was then filed before the Town Council. Stating
the reason for not granting Sheth Hoondamal a licence, the Licensing
Officer said that it was not desirable to issue more licences to Asiatics
in West Street! When this reason for refusal was brought to the knowledge
of the Town Council by Sheth HoondamaPs counsel, the Councillors
naturally felt abashed, for the Licensing Officer had also added that such
was the desire of the Councillors as well. On hearing this, Mr. Burne,
who is a member of the Council and also a renowned lawyer, immediately
protested that the Licensing Officer had no warrant to attribute such a
desire to the Town Council. At this the Officer got up and answered
that he had rejected applications on the same ground in the past, and
that his decision had always been endorsed by the Council; his claim
could not be proved incorrect. To prevent this dispute from developing
further, a Councillor moved that the appeal be dismissed. Another
member seconded the resolution, introducing while doing so a further
legalistic argument that under the law the discretion to grant or refuse
licences was vested in the Licensing Officer, After hearing this point
of law, the applicant's counsel answered that even this discretion could
only be exercised in accordance with the law, and that it was no discretion